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The greatest advantage of mediation is the flexibility of the process to adapt

to the special facts and needs of the parties. Parties resolve their disputes in
a private, confidential and informal manner with direct involvement of the
disputing parties. In representing your client in a medi ation, keep these
points in mind:

*

Meet early with your mediator. Discuss whether all potential and
necessary parties have been identified and are participating. Assess
whether the mediator can assist in accelerating discovery and
exchange of critica and pertinent information. Determine if
identi fication, review and tenders have been made for al potentially
applicable policies of insurance and/or surety bonds. Are the parties
ready to settle? Aretheinsurers adequatel y informed?

Know your case. Be prepared to give a brief and succinct statement
of the critical facts and clams. A mediation session can be a very
valuable opportunity to present a summation of your case to the
medi ator and the other party. Unless your case is a ssimple one,
prepare a concise and focused pre-mediation submission to the
medi ator to educate and arm the mediator with the critical facts,
document excerpts and i ssuesinvol ved.

Prepare your client. Educate your client about what might be expected
from the mediation process. Be clear about your client’s rea interests
and needs and how they relate or differ from their lega positions and
potential outcomes in a contested litigation or arbitration. Be
personable and professional. Avoid actions, ultimatums, statements or
emoti onally hurtful words that may jeopardize the trust and good will
of the parties and advocates necessary and conducive to productive
negoti ations.

Consciously decide whether your client/representative can an
articulate, effective and active participant in the mediation. Consi der
who will be the most effective representative participating on behalf
of your client. Consider whether your client/representative should
make a direct presentation of some or al of an opening statement to



the other party(ies). Identify whether there are specia, rea world
business or personal rel ationships, personalities, procedura problems
or other consi derations that may impact the negoti ations. Consi der the
emoti onal and rel ationship aspects of the situation. Would a timely
and meaningful apology or a demonstration of sincere empathy be
important to defuse anger or hurt felt by another party? Is it important
that the other party have an opportunity to vent and express concerns
directly to akey party represent ative?

* Be creative and open to possibilities. Mediation alows for “win-win”
resolutions. You and your client should be prepared to listen and ook
for al possible options and packages of possible solutions.
Understanding the stated and unstated needs, hopes and dreams of
your client and those the other party(ies) can help to fashion
resolutionstailored to meet yours andtheir specia needs and interests.

* Take advantage of the flexibility of the process. The mediation
process can be adapted to suit the needs and circumstances of your
case. Determine if review and presentation of key information,
testimony, deposition exerpts or even expert opinions will be hel pful
to develop focus on the critical issues and establish the strength of
your case. Parties do not need to agree on the facts to settle. The key
Is that parties appreciate the risks and benefits of various settle ment
opti ons and how they meet thei r parti cular needs and interests.

* Identi fy multiple options that might be the basis for a mutually
negoti ated resolution. The more options and components of options
that can be identified, the more likely a resolution will be reached that
IS acceptable to al parties. Many times, solutions are not the ones
thought of prior to medi ation.

* Identi fy and understand the strengths and weaknesses of your case and
that of the other party(ies). Understand and determine whether the
per ceptions and motivations of the other party(ies) is driving, hel ping
or hindering the negotiations. Discuss this fully with your client and
the mediator. Identify and understand whether missing information,
misperceptions and other barriers to settlement and the factors
(factual, legal, economic, psychological, personaity, relationa,
procedural) are driving the controversy or blocking progress in the
negoti ations. Enlist the assistance of the mediator to obtain or arrange
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production of critical factua information, correct misperceptions and
to help parties recognize and remove such barriers. Medi ators can
help to provide parties with a meaningful reality check.

* Medi ation is a dynamic process. M ake sure that all necessary parties
are participating meaningfully in the mediation, decison makers
should have full authority and flexibility to agree to solutions and
packages proposed.

* When an agreement is reached, document it immediately before
leaving the mediation. At the minimum, have an enforceable
agreement approved and initialed by all parties before concluding the
medi ation. Consider incorporating a dispute resolution or fast track
arbitration mechanism to resolve disagreements over “formal”
settleme nt document s.

* Keep the mediator's role and function distinct from that of an
adjudicator. Combining mediation and arbitration functions (med-
arb) in asingle person is not generaly recommended. Parties need to
have trust and confidence in the mediator. Mediation works best
when no one fears that something said in mediation to a mediator
might be prgudicia if the matter later goes before the same neutral
then serving as an arbitrator.

* When an agreement is reached, document it immedi ately. Be prepared
to and insst that an enforceable agreement or memorandum of
agreement is prepared and signed. Consider incorporating a fast track
dispute resol ution process, such as appointing an arbitrator to resolve
differences over language of settleme nt agreements.

In mediation, parties maintain a greater degree of control over the
outcome and resol ution of thei r conflict and usually with substantial cost and
time savings of cost, time, opportunity costs and aggravation. When parties
are willing to mediate in a good faith attempt to search for resolutions to
mutual problems, they nearly always succeed.
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