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The greates t advantage of mediation is the  flexibilit y of the process  to adapt 
to the special facts and need s of the  parties .  Parties resolve the ir disputes  in 
a private, confidential and informal manner with direct involvement of the  
disputing partie s.  In represe nting your client in a medi ation, keep these  
points in mind:

* Meet early with your mediator. Dis cuss whet her all potenti al and 
nece ssary partie s have bee n identified and are participating. Assess  
whethe r the medi ator can assis t in accele rating discovery and 
exchange of critical and pertine nt information. Dete rmine if 
identi fication, review and tende rs have bee n made for all potent ially 
applicable policies of insurance and/or surety bonds. Are the parties  
ready to set tle? Are the i nsurers adequately informed ?

* Know your case.  Be prepared to give a brief and succinct statement  
of the  critical facts and claims.  A med iation sessi on can be a very 
valuable opportunity to present  a summation of your case to the  
medi ator and the  othe r party.  Unle ss your case is a simple  one,  
prepare a concise and focused pre-med iation submission to the  
medi ator to educate and arm the medi ator with the critical facts,  
docume nt excerpts and issues i nvolved . 

* Prep are your client. Educate your client about what might be expected  
from the mediation process. Be clear about your client’s real intere sts  
and needs and how they relate or differ from thei r legal positions and 
pote ntial outcome s in a contes ted litigation or arbitration. Be  
personable  and professi onal. Avoid actions, ult imatums,  statement s or 
emoti onally hurtful words that may jeopardize the trust and good will  
of the partie s and advocates necessary and conducive to productive  
negotiations.

* Consciously decide whether your clien t/represen tative  can an 
articulate, effective  and active participant in the  mediation. Consider  
who will be the mos t effective represen tative participating on behalf 
of your clien t. Consider whethe r your client/represent ative should 
make a direct prese ntation of some or all of an opening statemen t to 
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the othe r party(ies). Ide ntify whethe r there are special, real world 
busine ss or personal relationships, personalities, procedural proble ms 
or other considerations that may impact the negotiations. Consider the  
emoti onal and relationship aspects of the situation. Would a timel y 
and meaningful apology or a demonstration of sincere empathy be 
important to defuse anger or hurt felt by anothe r party? Is it important 
that the other party have an opportunity to vent  and express  concerns 
directly to a key party represent ative?

* Be creative and open to possibi lities.  Me diation allows for “win-win”  
resolut ions. You and your client  should be prepared to liste n and look 
for all possible options and packages of possible soluti ons.  
Unde rstanding the stated and unstated need s, hopes and dreams of 
your client and those the othe r party(ies) can help to fashion 
resolut ions tailored to meet  yours and thei r special need s and inte rests.

* Take advantage of the flexibi lity of the process.  The mediation 
process can be adapted to suit the nee ds and circumstances of your 
case.  Dete rmine if review and prese ntation of key information, 
testim ony, deposition exe rpts or eve n expert opinions will be helpful 
to develop focus on the critical issues  and establish the strength of 
your case.  Parties  do not need to agree on the facts to settle .  The key 
is that partie s appreciate the risks and bene fits of various settle ment  
options and how they meet  thei r particular nee ds and inte rests.

* Identi fy mult iple options that might be the basis for a mutually 
negotiated resolution.  The more options and components of options 
that can be identified , the more likely a resolution will be reached that 
is acceptable to all parties. Many times, solutions are not the ones  
thought of prior to medi ation.

* Identi fy and understand the  strengths and weaknesse s of your case and 
that of the  other party(ies). Understand and dete rmine whether the  
perceptions and motivations of the othe r party(ies) is driving, helping 
or hindering the  negotiations. Discuss this  fully with your client and 
the mediator.  Ide ntify and understand whethe r missing information, 
misperceptions and othe r barriers to set tleme nt and the factors 
(factual, legal, economic, psychological, personality, relational, 
procedural) are driving the controversy or blocking progress in the  
negotiations. Enlist  the  assistance of the  mediator to obtain or arrange 
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production of critical factual information, correct misperceptions and 
to help parties recognize and remove such barriers. Medi ators can 
help  to provide partie s with a meaningful reality check.

* Medi ation is a dynamic process. Make sure that all necessary parties  
are participating meaningfully in the mediation, decision makers 
should have full authority and flexibilit y to agree to solutions and 
packages proposed.   

* Whe n an agreeme nt is reached, docume nt it imme diately before 
leaving the mediation. At the min imum, have an enforceable  
agreement  approved and initi aled by all parties before concluding the  
medi ation. Consider incorporating a dispute resolution or fast track 
arbitration mechanism to reso lve disagreement s over “formal” 
settleme nt document s.

* Kee p the mediator’s role and function distinct from that of an 
adjudicator.  Combining mediation and arbitration functions (me d-
arb) in a single person is not gene rally recommen ded .  Partie s need  to 
have trust and confidence in the mediator.  Medi ation works best  
when no one fears that somethi ng said in mediation to a mediator 
might be prejudicial if the matte r later goes before the same neut ral 
then  serving as an arbitrator.

* Whe n an agreement is reached, document it immedi ately. Be prepared 
to and insi st that an enforceable agreement or memorandum of 
agreement is prepared and signed. Consider incorporating a fast track 
dispute  resolution process, such as appointing an arbitrator to resolve  
differences over language of settleme nt agreeme nts.

In mediation, parties maintain a greater degree  of control over the  
outcome and resolution of thei r conflict and usually with substantial cost and 
time savings of cost , time, opportunity costs and aggravation.  Whe n parties  
are wil ling to mediate in a good faith attempt to search for resolut ions to 
mutual problems, they nearly always succeed.
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